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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefit  Progrants 

NORTH  PENN  EMPLOYEES'  SAVINGS 

PLAN  AND  PENCO  SAVINGS  AND 

PROFIT  SHARING  PLAN 

Exemption  From  Prohibitions 

Notice  is  hereby  given  of  the  pendency 
before  the  Internal  Revenue  Service  (the 
Service)  and  the  Department  of  Labor 
(the  Department)  of  a  pr(^osed  exemp¬ 
tion  from  the  taxes  impost  by  section 
4975(a)  and  (b)  of  the  Internal  Revenue 
Code  of  1954  (the  Code),  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of 
the  Code,  and  from  the  restrictions  of 
sections  604(a),  604(b)(1)  and  (2),  and 
407(a)  of  the  Employee  Retirement  In¬ 
come  Security  Act  of  1974  (the  Act)  re¬ 
lated  to  the  exchange  ai  certain  assets 
between  a  party  in  interest  and  disquali¬ 
fied  person  and  ttie  North  Penn  Em¬ 
ployees’  Savings  Plan  (North  Penn 
Plan  Ai^lication  No.  D-150)  and  the 
Penco  Savings  and  Profit  Sharing  Plan 
(Penco  Plan  Application  No,  D-381 ) .  Hie 
pending  exemption  was  requested  in  ap¬ 
plications  filed  b3r"the  trustee  of  the 
North  Penn  Plan  and  the  trustees  of  the 
Penco  Plan  pursuant  to  section  4975(c) 
(2)  of  the  Code  and  section  408(a)  of  the 
Act,  and  in  accordance  with  the  proce¬ 
dures  set  forth  in  Rev.  Proc.  75-26,  1975- 
1  C.B.  722  and  ERISA  Procedure  75-1 
(40  FR  18741,  AprU  28,  1975). 

Summary  of  Facts  and  Representa¬ 
tions.  The  applications  contain  repre¬ 
sentations  with  regard  to  the  pending 
exemption  which  are  summarized  below. 
Interested  pers<ms  are  referred  to  the 
appUcations  on  file  with  the  Service  and 
the  Department  for  the  complete  rep¬ 
resentations  of  the  trustees  of  the  North 
Penn  Plan  and  the  Penco  Plan. 

1.  North  Penn  Gas  Company  (North 
Penn)  is  a  J*ennsylvania  corporation  en¬ 
gaged  in  business  as  a  gas  utility  com- 
l>any  in  northern  Pennsylvania.  John  H. 
Ware  (Ware)  is  chairman  of  the  board  of 
North  Pam.  The  North  Penn  Plan  is  a 
profit-sharing  plan  which  was  estab¬ 
lished  on  June  1,  1956,  and  covers  em¬ 
ployees  of  North  Penn.  Under  the  terms 
of  the  plan,  the  trustee  invests  employee 
contributions  and  North  Penn  contribu¬ 
tions  in  accordance  with  the  employee’s 
investment  direction  in  an  unsegregated 
fund  Invested  solely  in  Nwth  Penn  cap¬ 
ital  stock  ($5  par  value) ,  an  unsegregated 
fund  invested  in  United  States  govern¬ 
ment  securities,  or  an  imsegr^ated  fund 
of  diversified  corporate  securities.  The 
trustee  for  the  North  Penn  Plan  is  Mel¬ 
lon  Bank,  N.  A.,  of  Pittsburgh,  Pennsyl¬ 
vania.  The  North  Penn  Plan  currently 
holds  85,171  shares  (approximately  19 
F>ercent  <rf  the  total  number  of  shares) 
of  North  Penn  stock.  There  are  approxi¬ 
mately  197  employees  currently  partici¬ 
pating  in  the  North  Penn  Plan,  and  125 
of  these  would  be  affected  by  the  trans¬ 
action  for  which  the  proposed  exemption 
is  pending. 
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2.  On  April  3,  1969,  Ware,  members  of 
his  family,  and  other  persons  associated 
with  Ware  acquired  from  the  Kewanee  - 
Oil  Company  (Kewanee)  in  the  aggre¬ 
gate  257,478  shares  of  the  450,900  out¬ 
standing  shares  of  North  Penn  stock. 
The  acquisition  was  approved  by  the 
Becurities  and  Exchange  Commission 
(SEC)  in  an  order  dated  March  20, 1969, 
In  the  Matter  of  John  H.  Ware,  Pile  No. 
70-4709,  Holding  Company  Act  Release 
No.  16319  (hereinafter  referred  to  as  the 
“1969  Order”).  The  1969  Order  stated 
that  in  the  event  Ware  and  his  associates 
did  purchase  the  North  Penn  stock  from 
Kewanee,  Ware  would  eliminate  the 
publicly-held  minority  interest  in  North 
Penn  within  two  years  after  the  date  of 
such  purchase  unless  the  SEC  should  or¬ 
der  an  extension  of  time  upon  applica¬ 
tion  fm*  good  cause. 

3.  Ware  is  also  the  president,  a  direc¬ 
tor  and  the  majori^  shareholder  of 
Penn  Fuel  Gas,  Inc.  (Penn  Fuel 
Gas) ,  a  Pennsylvania  corporation  which 
is  a  holding  company  exempt  from 
the  provisions  of  the  Public  Utility 
Holding  Company  Act  of  1935  by  rea¬ 
son  of  section  3(a)(1)  of  that  Act.  The 
Penco  Plan  is  a  profit-sharing  plan  cov¬ 
ering  employees  of  Penn  Fuel  Gas.  The 
Penco  Plan  was  established  on  January 
1,  1961,  and  its  present  terms  have  been 
effective  since  January  1,  1971.  The 
trustees  of  the  plan  have  sole  discretion 
in  investing_  the  sum  of  the  employee 
contributions  and  Penn  Fuel’s  contribu¬ 
tions.  The  trustees  of  the  Penco  Plan  are 
John  H.  Vsai  Dorpe,  Edward  P.  Farber, 
and  Ware.  The  Penco  Plan  holds  8,637 
shares  (approximately  1.9  percent)  of 
the  total  number  of  shares  of  North 
Penn  stock.  There  are  approximately  170 
employees  currently  participating  in  the 
Penco  Plan  who  would  be  affected  by  the 
transaction  for  which  the  proposed  ex¬ 
emption  is  pending. 

4.  On  December  30,  1971,  Penn  Fuel 
Gas  and  Ware  filed  an  application  with 
the  SEC  setting  forth  a  reorganization 
plan  \mder  section  11(e)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
designed  to  comply  with  the  require¬ 
ments  of  the  1969  Order.  Under  this 
plan,  a  new  public  utility  holding  com¬ 
pany,  Penn  Fuel  System,  Inc.,  would  be 
formed  to  satisfy  the  1969  Order  to  ac¬ 
quire  100  percent  of  the  outstanding 
stock  in  North  Penn,  thereby  eliminat¬ 
ing  all  outstanding  minority  interests 
in  North  Penn.  Penn  Fuel  System  would 
also  acquire  88-93  percent  of  the  out¬ 
standing  common  shares  of  Penn  Fuel 
Gas. 

5.  According  to  the  reorganization 
plan,  Penn  Fuel  System  is  to  acquire  207,- 
000  shares  of  common  stock  of  North 
Pemi  held  by  Ware  and  his  associates  In 
exchange  for  227,700  shares  of  common 
stock  in  Penn  Fuel  System.  Penn  Fuel 
System  is  also  to  acquire  all  other  out¬ 
standing  shares  of  North  Penn  stock  for 
cash  and  5  year  installment  notes  of  Penn 
Fuel  System,  bearing  interest  at  the  rate 
of  10  percent  per  annum,  on  the  basis  of 
$3.10  in  cash  and  $15.40  principal  amount 
of  Penn  Fuel  System  notes  for  each  share 
of  North  Penn  stock.  Penn  Fuel  System 


will  also  acquire  between  304,237  and 
338.731  shares  of  Penn  Fuel  Gas  com¬ 
mon  stock  from  Ware  and  his  associates 
by  issuing  to  them  Penn  Fuel  System 
stock  fm:  their  Penn  Fuel  Gas  common 
stock  on  a  share-for-share  basis. 

6.  The  acquisition  price  for  the  out¬ 
standing  North  Penn  stock  had  by  the 
Idans  was  arrived  at  in  arm’s-length 
negotiations  between  Ware  and  Penn 
Fuel  Gas  on  the  one  hand  and  repre¬ 
sentatives  of  certain  of  the  minority  in¬ 
terests  in  North  Penn  stock  on  the  other. 
These  representatives  included  inde¬ 
pendent  coimsel  for  the  Administrative 
Committee  of  the  North  Penn  Plan, 
counsel  for  a  New  York  investment  bank¬ 
ing  firm  that  had  been  principal  market- 
maker  for  the  North  Penn  stock  and 
holds  approximately  2,900  shares,  and 
counsel  for  individual  holders  of  approx¬ 
imately  2,300  additional  shares. 

7.  Notice  of  the  reorganization  plan 
was  given  to  interested  parties  by  the 
SEC  and  the  U.S.  District  Court  for  the 
Eastern  District  of  Pennsylvania,  and  all 
interested  persons  had  an  opportunity  to 
present  their  views  before  both  the  SEC 
and  the  Court.  In  addition,  hearings  with 
respect  to  the  reorganization  plan  were 
h^d  before  the  SEC  and  the  U.S.  District 
Court. 

In  ’an  order  dated  November  20,  1975 
(Holding  Cwnpany  Act  Release  No. 
19254),  the  SEC  found  that  the  reorga¬ 
nization  plan  described  in  the  applica¬ 
tion  filed  with  the  SEC,  as  amended,  was 
fair  and  equitable  to  all  parties  aff^ted 
thereby.  ’The  United  States  District 
Court  for  the  Eastern  District  of  Penn¬ 
sylvania  approved  the  SEC  order  on 
February  2,  1976. 

9.  According  to  the  terms  of  the  re¬ 
organization  plan,  it  is  to  become  effective 
on  the  tenth  full  business  day  following 
the  later  of  (1)  its  approval  by  the  U.S. 
District  Court  for  the  Eastern  District  of 
Pennsylvania  and  (2)  the  first  date  on 
which  all  <rf  four  enumerated  condi¬ 
tions  have  been  fulfilled.  One  of  these 

’  conditions  precedent  is  the  receipt  of  an 
exemption  under  section  408(a)  of  the 
■  Act  and  section  4975(c)  (2)  of  the  Code. 
Having  i;pceived  approval  for  the  re¬ 
organization  plan  from  the  U.S.  District 
Court  forr  the  Eastern  District  of  Penn¬ 
sylvania,  the  applicants  now  seek  an 
exemption  to  permit  the  exchange  of 
stock  and  notes  between  the  two  plans 
and  Penn  F\iel  System.  The  exemption 
is  requested  to  permit  the  parties  to  com¬ 
ply  with  the  order  of  the  SEC  to  elim¬ 
inate  the  minority  shareholders  of  North 
Penn  stock. 

10.  If  the  reorganization  plan  is  ap¬ 
proved,  ttie  North  Penn  Plan  will  be 

-amended  so  that  contributions  would  be 
Invested  only  in  the  unsegregated  invest¬ 
ment  funds  of  U.S.  government  securi¬ 
ties.  or  diversified  corporate  securities, 
and  the  fund  for  investment  in  North 
Penn  capital  stock  will  be  liquidated  as 
the  Pam  Fuel  System  notes  mature. 

11.  In  order  to  obtain  a  price  for  the 
purpose  of  maiket  evaluation  of  North 
Penn  stock,  the  trustee  of  the  Notth 
Penn  Plan  contacted  Tweedy,  Brown  & 
Knapp,  a  tookerage  firm  which  special¬ 
izes  in  certain  traded  utilities  stocks,  in- 
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eluding  North  Penn  stock.  On  September 
16,  1975,  the  trustee  of  the  North  Penn 
Plan  was  informed  by  Tweedy,  Brown  & 
Knapp  that,  in  their  opinion,  a  fair  mar¬ 
ket  value  for  the  North  Penn  stock  would 
be  $14  per  share. 

12.  The  ti-ustees  of  the  Penco  Plan 
have  no  information  as  to  the  present 
market  value  of  North  Penn  stock. 
Moody’s  Public  Utility  Manual  for  1975 
gives  a  price  range  of  10 to  12  for  1974, 
the  year  in  which  the  exchange  price  of 
$18.50  per  share,  which  was  subsequently 
approved  by  the  SEC,  was  negotiated. 

13.  Approximately  33  percent  of  the 
total  aggregate  principal  amount  of  the 
notes  will  be  held  by  the  North  Penn  Plan 
for  the  accounts  of  individuals.  The  notes 
will  represent  approximately  56.57  per¬ 
cent  of  the  assets  of  the  North  Penn  Plan. 

14.  Approximately  3.55  percent  of  the 
total  aggregate  principal  amount  of  the 
notes  will  be  issued  to  the  Penco  Plan. 
The  notes  will  represent  approxiipately 
21  percent  of  the  assets  of  the  ^Penco 
Plan. 

15.  The  Administrative  Committee  of 
the  North  Penn  Plan  will  send  a  letter 
by  first  class  mail  within  10  days  of  tlie 
date  of  publication  of  this  notice  of  pend¬ 
ency  to  the  approximately  125  partici¬ 
pants  affected  by  the  transaction  inform¬ 
ing  them  of  the  pending  application  be¬ 
fore  the  Service  and  the  Department. 
This  notice  of  pendency  will  be  included 
In  such  letter,  and  the  recipients  of  such 
letter  will  be  informed  of  their  right  to 
comment  on  the  pending  exemption.  A 
copy  of  the  letter  and  this  notice  of  pend¬ 
ency  will  also  be  mailed  to  the  AFL-CIO 
Brotherhood  of  Natural  Gas  Workers 
Maintenance  Mill-Wright  Local  Union 
No.  2999,  which  represents  75  out  of  the 
125  participants  who  will  be  affected. 

16.  The  Administrative  Committee  of 
the  Penco  Plan  will  send  a  letter  by  first 
class  mail  within  10  days  of  the  date  of 
publication  of  this  notice  of  pendency  to 
the  approximately  170  participants  af¬ 
fected  by  the  transaction  informing  them 
of  ihe  pending  application  before  the 
Service  and  the  Department.  This  notice 
of  pendency  will  be  included  in  such  let¬ 
ter,  and  the  recipients  of  such  letter  will 
be  informed  of  their  right  to  comment  on 
the  pending  exemption. 

General  information.  The  attention  of 
Interested  persons  is  directed  to  the 
following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  imder 
section  4075(c)  (2)  of  the  Code  and  sec¬ 
tion  408(a)  of  the  Act  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a  plan 


to  which  the  exemption  is  applicable 
from  certain  other  provisions  of  the  Code 
and  the  Act,  including  any  prohibited 
transaction  provisions  to  which  the  ex¬ 
emption  does  not  apply  and  the  general 
fiduciary  responsibility  provisions  of  sec¬ 
tion  404  of  the  Act  which,  among  other 
things,  require  a  fiduciary  to  discharge 
his  duties  respecting  the  plan  solely  in 
the  interest  of  the  plan’s  participants  and 
beneficiaries  and  in  a  prudent  fashion 
in  accordance  with  subsection  (a)  (1)  (B) 
of  section  404  of  the  Act,  nor  does  it  af¬ 
fect  the  requirement  of  section  401(a) 
of  the  Code  that  a  plan  must  operate 
for  the  exclusive  benefit  of  the  employees 
of  the  employer  maintaining  the  plan 
and  their  beneficiaries; 

(2>  The  pending  exemption,  if  granted, 
will  not  extend  to  transactions  prohibited 
under  section  4975(c)  (1)  (F)  of  the  Code"'' 
or  section  406(b)  (3)  of  the  Act; 

(3)  Before  an  exemption  may  be  grant¬ 
ed  under  section  4975(c)  (2)  of  the  Code 
and  section  408 )a)  of  the  Act,  the  Serv¬ 
ice  and  the  Department  must  find  that 
the  exemption  is  administratively  feasi¬ 
ble,  in  the  interests  of  the  plan  and  of 
its  participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  pending  exemption,  if  granted, 
will  be  supplemental  to,  and  not  in  dero¬ 
gation  of,  any  other  provisions  of  the 
Code  and  the  Act,  including  statutory 
exemptiems  and  transitionar  rules.  Fur¬ 
thermore,  the  fact  that  a  transaction  is 
the  subject  of  an  exemption  is  not  dis¬ 
positive  of  whether  the  transaction  would 
have  been  a  prohibited  transaction  in  the 
absence  of  such  exemption  or,  though  it 
would  have  been  a  prohibited  transac¬ 
tion,  is  exempt  by  operation  of  a  statu¬ 
tory  or  other  exemption  or  a  transitional 
rule. 

Pursuant  to  section  4975(c)  (2)  of  the 
Code  and  section  408(a)  of  the  Act,  the 
Service  and  the  Dei>artment  are  required 
to  offer  an  opportunity  for  a  public  hear¬ 
ing  where  a  pending  exemption  relates 
to  section  4975(c)  (1)  (E)  or  (F)  of  the 
Code  and  section  406(b)  of  tiie  Act.  Any 
interested  person  may  submit  a  written 
request  that  a  hearing  be  held  relating 
to  the  requested  exemption.  Such  writ¬ 
ten  request  must  be  received  by  the  Serv¬ 
ice  on  or  before  January  31,  1977,  and 
should  state  the  reasons  for  such  per¬ 
son’s  request  for  a  hearing  and  the  natiire 
of  such'  person’s  interest  in  the  pending 
exemption. 

All  interested  persons  are  also  invited 
to  submit  written  comments  on  the  re¬ 


quested  exemption  contained  herein.  In 
order  to  receive  consideraUcm,  such 
commmts  must  be  received  by  the  Serv¬ 
ice  (HI  or  before  January  31,  1977. 

All  written  comments  and  all  requests 
for  a  hearing  (preferably  six  copies) 
should  be  addressed  to  Internal  Revenue 
Service,  111  Constitution  Avenue,  N.W., 
Washington,  D.C.  20224,  Attention: 
E:EP:PT.(D-150;  D-381).  The  applica¬ 
tion  for  exemption  referred  to  herein,  all 
comments  relating  thereto,  and  all  re¬ 
quests  for  a  hearing  will  be  open  to  pub¬ 
lic  inspection  at  the  Internal  Revenue 
Service  National  OfiBce  Reading  R(X)m, 
1111  Constitution  Avenue,  N.W.,  Wash¬ 
ington,  D.C.  20224,  and  at  the  Public  Doc¬ 
uments  Room,  Pension  and  Welfare  Ben¬ 
efit  Programs,  U.S.  Department  of  Labor, 
Room  N-4677,  200  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20216. 

Pending  exemption.  Based  upon  the 
applications  hereinabove  described,  the 
Service  and  the  Department  have  xmder 
consideration  the  granting  of  the  re¬ 
quested  exemption  imder  the  authority 
of  section  4975(c)(2)  of  the  Code  and 
section  408(a)  of  the  Act  and  in  accord¬ 
ance  wdth  the  procedures  set  forth  in  Rev. 
Proc.  75-26,  1975-1  C.B.  722,  and  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28,  1975)  so  that  the  taxes  imposed 
by  section  4975  (a)  and  (b)  of  the  Code 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  and  the  restric¬ 
tions  of  sections  406(a),  406(b)  (1)  and 
(2) ,  and  407(a)  of  the  Act  shall  not  apply 
to  the  exchange  by  the  North  Penn  and 
Penco  Plans  of  North  Penn  stock  for  cash 
and  notes  of  Penn  Fuel  System  pursuant 
to  the  reorganization  plan  approved  by 
the  SEC  on  November  20,  1975  (Holding 
Company  Act  Release  No.  19254)  and  by 
the  U.S.  District  Court  for  the  Eastern 
District  of  Pennsylvania  on  February  2, 
1976. 

The  pending  exemption,  if  granted,  will 
be  subject  tp  the  express  conditions  that 
the  material  facts  and  representations 
contained  in  the  applications  are  true 
and  complete,  and  that  the  applications 
accurately  describe  all  material  terms  of 
the  transactions  to  be  consummated  pur¬ 
suant  to  the  exemption. 

Signed  at  Washington,  D.C.,  this  13th 
day  of  December  1976. 

Donald  C.  Alexander, 
Commissioner  of  Internal  Revenue. 

William  J.  C^iadwick, 
Administrator  of  Pension  and 
Welfare  Benefit  Programs, 
U.S.  Department  of  Labor. 

[FR  Doc.76-37227  Piled  12-20-76:8:45  am] 
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